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GHFLVLRQV RI WKH ORZHU FRXUWV� 6HH �� 8�6�&� � �����G����� VHH DOVR
:LOOLDPV� ��� 6� &W� DW ����� <HW� D IHGHUDO DSSHOODWH FRXUW UXOLQJ LV DW
OHDVW SUREDWLYH RQ WKH TXHVWLRQ ZKHWKHU D VWDWH FRXUW¶V VLPLODU UXOLQJ LV D
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2KLR &ULP� 5� ���$� VWDWHV WKDW D GHSRVLWLRQ PD\ EH WDNHQ ³>L@I LW

DSSHDUV SUREDEOH WKDW D SURVSHFWLYH ZLWQHVV ZLOO EH XQDEOH WR DWWHQG RU
ZLOO EH SUHYHQWHG IURP DWWHQGLQJ D WULDO RU KHDULQJ� DQG LI LW IXUWKHU
DSSHDUV WKDW KLV WHVWLPRQ\ LV PDWHULDO DQG WKDW LW LV QHFHVVDU\ WR WDNH KLV
GHSRVLWLRQ � � � WR SUHYHQW D IDLOXUH RI MXVWLFH�´ 2KLR &ULP� 5� ���)�
VSHFLILHV ZKHQ D GHSRVLWLRQ PD\ EH XVHG DW WULDO� ³$W WKH WULDO � � � D SDUW
RU DOO RI D GHSRVLWLRQ� VR IDU DV RWKHUZLVH DGPLVVLEOH XQGHU WKH UXOHV RI
HYLGHQFH� PD\ EH XVHG LI LW DSSHDUV � � � WKDW WKH ZLWQHVV LV RXW RI WKH VWDWH
� � � �´

�
2KLR5HY� &RGH � ������� VWDWHV LQ UHOHYDQW SDUW� ³$W DQ\ WLPH DIWHU

DQ LVVXH RI IDFW LV MRLQHG XSRQ DQ LQGLFWPHQW� � � � WKH SURVHFXWLRQ RU WKH
GHIHQGDQW PD\ DSSO\ LQ ZULWLQJ WR WKH FRXUW � � � IRU D FRPPLVVLRQ WR WDNH
WKH GHSRVLWLRQV RI DQ\ ZLWQHVV�´

�
7KH GLVVHQW VXJJHVWV WKDW ZH ³REVFXUH´ ³WKH WULDO�OLNH VHWWLQJ´ LQ

ZKLFK WKH GHSRVLWLRQ ZDV WDNHQ E\ ³FRQVLVWHQWO\ UHIHU>ULQJ@ WR 7RQ\
.LUNOLQ¶V µGHSRVLWLRQ WHVWLPRQ\¶´ �'LVVHQW� SRVW DW ���� 7KH WHUP
³GHSRVLWLRQ WHVWLPRQ\´ LV DFFXUDWH� KRZHYHU� DV WKLV LV WKH ODQJXDJH XVHG
E\ WKH 2KLR 5HYLVHG &RGH DQG WKH 2KLR 5XOHV FLWHG VXSUD�
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VXESRHQDV EH LVVXHG XQGHU 5XOH ���E� ³IRU VHYHQ ZLWQHVVHV� DOO RI ZKRP
ZHUH DW WKH WLPH LQFDUFHUDWHG LQ WKH )HGHUDO 3HQLWHQWLDU\ LQ $WODQWD�
*HRUJLD�´ ��� )��G DW ���� :H DIILUPHG WKH 'LVWULFW &RXUW¶V GHQLDO RI
WKLV UHTXHVW� VWDWLQJ WKDW ³>W@KH &RXUW PD\ FRQVLGHU WKH H[SHQVH WR WKH
JRYHUQPHQW DQG PRUH SDUWLFXODUO\ WKH GDQJHU WR WKH SXEOLF LQKHUHQW LQ
WUDQVSRUWLQJ LQPDWHV RYHU WKHVH GLVWDQFHV�´ ��� )��G DW ����
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$ FRQWUDU\ FRQFOXVLRQ² L�H�� WKDW D ZLWQHVV PXVW EH SURGXFHG OLYH

DW WULDO LI DW DOO SRVVLEOH� QR PDWWHU WKH H[SHQVH RU GHPDQG XSRQ D 6WDWH¶V
UHVRXUFHV ² ZRXOG QRW RQO\ GLVUHJDUG WKH 6XSUHPH &RXUW¶V UHSHDWHG
UHIHUHQFHV LQ LWV GHFLVLRQV WR QRWLRQV RI ³JRRG IDLWK´ DQG
³UHDVRQDEOHQHVV�´ EXW FRXOG� , IHDU� KDYH GLUH FRQVHTXHQFHV LQ WKLV HUD RI
LQFUHDVLQJO\ ZRUOG�ZLGH FULPLQDO HQWHUSULVHV� (YHQ LI� IRU H[DPSOH� D
SURFHVV RI H[WUDGLWLRQ PLJKW EH HPSOR\HG RU DQ LQWHUQDWLRQDO WUHDW\
LQYRNHG WR VHFXUH D ZLWQHVV¶V SUHVHQFH DW D IHGHUDO FULPLQDO WULDO� WKH
UHVXOWLQJ DWWDLQPHQW RI ³RSWLPDO´ FRQIURQWDWLRQPLJKWZHOO EH RXWZHLJKHG
E\ FRQVLGHUDWLRQV RI FRVW� GHOD\� DQG WKH OLNH� SDUWLFXODUO\ ZKHUH WKH XVH
RIPRGHUQ WHOHFRPPXQLFDWLRQ WHFKQRORJ\PLJKW DFKLHYH DOO RUPRVW RI WKH
EHQHILWV RI FRQIURQWDWLRQ ZKLOH DYRLGLQJ VXFK FRVWV� :H VKRXOG QRW
IRUHFORVH WKLV SRVVLELOLW\ WKURXJK D FRQVWLWXWLRQDO UXOLQJ XQOHVV WKH
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7KLV &LUFXLW DOVR KDV UHFRJQL]HG� LQ WKH DQDORJRXV FRQWH[W RI )HG�

5� &ULP� 3� �� DQG WKH FRUUHVSRQGLQJ 6L[WK $PHQGPHQW ULJKW WR FRPSHO
WKH SUHVHQFH DW WULDO RIZLWQHVVHV LQ WKH GHIHQGDQW¶V IDYRU� WKDW JRYHUQPHQW
H[SHQVH LV D UHOHYDQW FRQVLGHUDWLRQ LQ GHWHUPLQLQJ ZKHWKHU DQ LQGLJHQW
GHIHQGDQW LV HQWLWOHG WR WKH LVVXDQFH RI D VXESRHQD ZLWKRXW SD\LQJ WKH
DVVRFLDWHG FRVWV RU ZLWQHVV IHHV� 6HH 8QLWHG 6WDWHV Y� 5LJGRQ� ��� )��G
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,Q WKLV VHQVH� &UDLJ SODLQO\ FRXQWHQDQFHV D IDU PRUH VLJQLILFDQW

GHQLDO RI D FRUH &RQIURQWDWLRQ &ODXVH JXDUDQWHH WKDQ DQ\ PLQRU
DEULGJPHQW SUHVHQWHG KHUH� ,� OLNH -XVWLFH 6FDOLD� ZRXOG EH PXFK PRUH
UHWLFHQW WR DFFHSW VXFK D IXQGDPHQWDO GHSULYDWLRQ RI WKH FRUH
FRQVWLWXWLRQDO ULJKW RI IDFH�WR�IDFH FRQIURQWDWLRQ EHWZHHQ DFFXVHG DQG
DFFXVHU�

��
3HUKDSV QRWKLQJ PRUH VXFFLQFWO\ FDSWXUHV WKH FUX[ RI P\

GLVDJUHHPHQW ZLWK WKH PDMRULW\ WKDQ LWV FODLP WKDW&UDLJ ³IDVKLRQHG D UXOH
PRUH SURWHFWLYH RI FRQIURQWDWLRQ ULJKWV WKDQ WKDW IDYRUHG E\ WKH GLVVHQW�´
�0DMRULW\ 2S� DW �� Q���� 7KLV LV HLWKHU D QRYHO UHDGLQJ RI &UDLJ RU D
PLVXQGHUVWDQGLQJ RI P\ YLHZV� &UDLJ VDQFWLRQHG DQ RXWULJKW GHQLDO RI
DQ\ RSSRUWXQLW\ IRU IDFH�WR�IDFH FRQIURQWDWLRQ EHWZHHQ DFFXVHG DQG
DFFXVHU� +HUH� E\ FRQWUDVW� RQH VHDUFKHV WKH UHFRUG �DQG WKH PDMRULW\
RSLQLRQ� LQ YDLQ IRU DQ\ H[DPSOH RI KRZ %UXPOH\¶V FRUH ULJKW RI
FRQIURQWDWLRQ ZDV DEULGJHG LQ DQ\ ZD\� ,W VHHPV WR PH� WKHUHIRUH� WKDW LI
DQ ³LPSRUWDQW´ VWDWH LQWHUHVW VXIILFHG WR XSKROG WKH SURFHGXUH HPSOR\HG
LQ&UDLJ� DQ ³LPSRUWDQW´ VWDWH LQWHUHVW VXUHO\ VKRXOG DOVR VXIILFH KHUH� 0\
YLHZ RQ WKLV SRLQW GRHV QRW UHVW XSRQ DQ\ ³VOLGLQJ VFDOH´ DVVHVVPHQW RI
UHOLDELOLW\ YHUVXV JRYHUQPHQWDO LQWHUHVW� EXW XSRQ P\ XQGHUVWDQGLQJ RI
ZKDW LV HPERGLHG LQ WKH FRUH FRQVWLWXWLRQDO JXDUDQWHH RI ³FRQIURQWDWLRQ�´
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,W VKRXOG EH QRWHG WKDW QRWKLQJ LQ&UDLJZRXOG VXSSRUW D GLVWLQFWLRQ

EHWZHHQ WKH OLYH FORVHG�FLUFXLW SURFHGXUH DW LVVXH LQ WKDW FDVH DQG WKH
YLGHRWDSHG WHVWLPRQ\ SUHVHQWHG WR WKH MXU\ LQ WKLV FDVH� 7R WKH FRQWUDU\�
&UDLJ REVHUYHVZLWK DSSURYDO WKDW ³>W@KLUW\�VHYHQ 6WDWHV � � � SHUPLW WKH XVH
RI YLGHRWDSHG WHVWLPRQ\ RI VH[XDOO\ DEXVHG FKLOGUHQ�´ &UDLJ� ��� 8�6� DW
���� ��� 6� &W� DW ���� �IRRWQRWH ZLWK FLWDWLRQV RPLWWHG�� VHH DOVR

6SLJDUROR Y� 0HDFKXP� ��� )��G ��� ����� ��G &LU� ����� �UHO\LQJ RQ
&UDLJ LQ UHMHFWLQJ D &RQIURQWDWLRQ &ODXVH FKDOOHQJH WR WKH LQWURGXFWLRQ RI
WKH YLGHRWDSHG WHVWLPRQ\ RI FKLOG ZLWQHVVHV DW D FULPLQDO WULDO� DQG VWDWLQJ
WKDW ³&UDLJ GLG QRW UHVW RQ WKH GLVWLQFWLRQ EHWZHHQ FRQWHPSRUDQHRXV DQG
YLGHRWDSHG WHVWLPRQ\´��
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PDJLVWUDWH MXGJH¶V UHSRUW DQG UHFRPPHQGDWLRQ DQG WKH GLVWULFW FRXUW¶V WZR
GHFLVLRQV LQ WKH SUHVHQW FDVH�
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,Q IDFW� LQ D SULRU FDVH LQYROYLQJ D &RQIURQWDWLRQ &ODXVH FKDOOHQJH

WR YLGHRWDSHG WHVWLPRQ\ WDNHQ IRU WKH SXUSRVH RI WULDO� ZH UHFRJQL]HG WKDW
ERWK 5REHUWV DQG &UDLJ ZHUH UHOHYDQW WR RXU LQTXLU\� 6HH 6WRQHU Y�
6RZGHUV� ��� )��G ��� ��WK &LU� ������ ,Q WKDW FDVH� WKH YLGHRWDSHG
WHVWLPRQ\ RI WZR ZLWQHVVHV ZDV WDNHQ DW D SROLFH VWDWLRQ WKH GD\ EHIRUH
WULDO� DQG WKH SURVHFXWLRQ WKHQPRYHG WR DGPLW WKLV WHVWLPRQ\ DW WULDO RQ WKH
JURXQG WKDW WKH ZLWQHVVHV ZHUH LQ SRRU KHDOWK DQG FRXOG QRW ZLWKVWDQG
³WKH ULJRUV RI VLWWLQJ WKURXJK D MXU\ WULDO�´ ��� )��G DW ������� :H ILUVW
FLWHG 5REHUWV¶ UHTXLUHPHQW RI XQDYDLODELOLW\� DQG IRXQG WKDW WKH WZR
ZLWQHVVHV ³ZHUH LQ IDFW µDYDLODEOH¶ WR WHVWLI\ DW WKH WULDO�´ LQ WKH OLWHUDO
VHQVH RI WKH ZRUG� EXW ³ZHUH µXQDYDLODEOH¶ RQO\ LQ WKH VHQVH WKDW WKH\
SUHIHUUHG QRW WR WHVWLI\ DQG ZHUH LQ SRRU KHDOWK DFFRUGLQJ WR WKH>LU@
GRFWRU¶V DIILGDYLW�´ ��� )��G DW ���� :H WKHQ WXUQHG WR &UDLJ WR GHFLGH
ZKHWKHU WKH SRRU KHDOWK RI WKHVH ZLWQHVVHV SURYLGHG DQ DGHTXDWH EDVLV WR
GHHP WKHP FRQVWLWXWLRQDOO\ ³XQDYDLODEOH�´ REVHUYLQJ WKDW ³WKHUH PXVW EH
µWKH UHTXLVLWH ILQGLQJ RI QHFHVVLW\¶ ZKLFK LV µFDVH VSHFLILF¶ LQ RUGHU WR
GLVSHQVH ZLWK FRQIURQWDWLRQ LQ RSHQ FRXUW�´ ��� )��G DW ��� �TXRWLQJ
&UDLJ� ��� 8�6� DW ���� ��� 6� &W� DW ������ ,Q VKRUW� ZH FRPPLWWHG WKH
YHU\ VDPH ³HUURU´ WKDW WKH PDMRULW\ LGHQWLILHV LQ WKH 2KLR DSSHOODWH FRXUW
UXOLQJ LQ WKLV FDVH� QDPHO\� ZH YLHZHG &UDLJ¶V EDODQFLQJ DSSURDFK DV
LQIRUPLQJ RXU UHVROXWLRQ RI WKH5REHUWV ³XQDYDLODELOLW\´ LQTXLU\ XQGHU WKH
SDUWLFXODU IDFWV EHIRUH XV�
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7KH GLVVHQW ³EHOLHYH>V@´ WKDW ZH ³HUU>@ LQ >RXU@ VWULFW

FRPSDUWPHQWDOL]DWLRQ RI WKH µXQDYDLODELOLW\¶ DQG µUHOLDELOLW\¶ SURQJV RI WKH
WZR�SDUW WHVW VHW IRUWK LQ 5REHUWV�´ �'LVVHQW� SRVW DW ���� ,W LV XQFOHDU WR
XV� KRZHYHU� KRZ RQH FRXOG UHDG WKH TXRWHG SDVVDJH DV QRW UHTXLULQJ D
VKRZLQJ RI XQDYDLODELOLW\ EHIRUH WXUQLQJ WR WKH LVVXH RI UHOLDELOLW\� 7KH
GLVVHQW LV FRUUHFW LQ QRWLQJ WKDW WKH 5REHUWV &RXUW DGGUHVVHG ³UHOLDELOLW\´
ILUVW� VHH ��� 8�6� DW ������ EXW LW GLG VR EHFDXVH WKH 2KLR 6XSUHPH &RXUW
KDG EDVHG LWV GHFLVLRQ RQ WKH UHOLDELOLW\ RI WKH WHVWLPRQ\ DW LVVXH� 6HH LG�
DW ����� �³:H WXUQ ILUVW WR WKDW DVSHFW RI FRQIURQWDWLRQ DQDO\VLV GHHPHG
GLVSRVLWLYH E\ WKH 6XSUHPH &RXUW RI 2KLR � � � ZKHWKHU $QLWD ,VDDFV¶ SULRU
WHVWLPRQ\ � � � ERUH VXIILFLHQW µLQGLFLD RI UHOLDELOLW\�¶´�� 7KXV� WKH 6XSUHPH
&RXUW¶V RUGHU RI SUHVHQWDWLRQ LQ 5REHUWV FDQQRW EH LQWHUSUHWHG DV
PRGLI\LQJ� LQ DQ\ ZD\� WKH FOHDU UXOH HVWDEOLVKHG LQ WKDW FDVH� ZKLFK
UHTXLUHV WKDW WKH 6WDWH PDNH D VKRZLQJ RI XQDYDLODELOLW\ UHJDUGOHVV RI WKH
UHOLDELOLW\ RI WKH SURIIHUHG SULRU WHVWLPRQ\� ,I WKLV UXOH HPERGLHV ³D SROLF\
MXGJPHQW´ WKDW OLYH WHVWLPRQ\ LV EHWWHU WKDQ SULRU WHVWLPRQ\� DV WKH GLVVHQW
FRPSODLQV �'LVVHQW� SRVW DW ���� WKDW SROLF\ MXGJPHQW ZDV PDGH E\ WKH
6XSUHPH &RXUW LQ 5REHUWV�

�
:H QRWH WKDW WKH GLVVHQW DJUHHV ZLWK RXU FKDUDFWHUL]DWLRQ RI 7RQ\

.LUNOLQ¶V YLGHRWDSHG GHSRVLWLRQ DV SULRU WHVWLPRQ\� FRQFHGLQJ DW OHDVW WKDW
³7RQ\ .LUNOLQ JDYH KLV WHVWLPRQ\ µSULRU¶ WR WULDO� LQ D SXUHO\ WHPSRUDO
VHQVH�´ �'LVVHQW� SRVW DW ���� 7KH GLVVHQW GLVDJUHHV ZLWK XV� KRZHYHU� LQ
FRQFOXGLQJ WKDW 5REHUWV SURYLGHV WKH UHOHYDQW FRQVWLWXWLRQDO UXOH LQ WKH
SUHVHQW FDVH� GHVSLWH WKDW SUHFHGHQW¶V REYLRXV DSSOLFDELOLW\ RQFH RQH
DJUHHV WKDW WKH GHSRVLWLRQ WHVWLPRQ\ ZDV SULRU WHVWLPRQ\�
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2Q D SUDFWLFDO QRWH� LI WKH 6WDWH RI 2KLR UHVSRQGV WR WKH JUDQW RI

KDEHDV UHOLHI E\ HOHFWLQJ WR UHWU\:LOOLH%UXPOH\ RQ WKH DJJUDYDWHGPXUGHU
FKDUJH� ZH KDYH QR UHDVRQ WR EHOLHYH� RQ WKH UHFRUG EHIRUH XV� WKDW 7RQ\
.LUNOLQ ZLOO EH IRXQG DQG PDGH DYDLODEOH WR WHVWLI\ DW WKLV QHZ WULDO�
.LUNOLQ¶V XQDYDLODELOLW\� RI FRXUVH� ZRXOG SHUPLW WKH DGPLVVLRQ RI KLV
YLGHRWDSHG WHVWLPRQ\ DW %UXPOH\¶V UHWULDO� <HW� ZH VWLOO ZRXOG QRW EH
TXLWH EDFN ZKHUH ZH ZHUH DW WKH WLPH RI %UXPOH\¶V ILUVW WULDO LQ ����
�LWVHOI ILYH \HDUV DIWHU WKH DEGXFWLRQ DQG PXUGHU RI %HFN\ .QDSS��
EHFDXVH RWKHU ZLWQHVVHVZKRVH WHVWLPRQ\ZDV QRW SUHVHUYHG RQ YLGHRWDSH
PLJKW DOVR EH XQDYDLODEOH� RU WKHLU PHPRULHV IDGHG RYHU WKH WZHOYH�\HDU
LQWHULP� 7KXV� WKHUH LV UHDVRQ WR IHDU WKDW RXU UXOLQJ PLJKW UHVXOW LQ D VWDWH
FRXUW SURFHHGLQJ WKDW LV IDU OHVV IDLU� DQG UHVWV XSRQ IDU OHVV UHOLDEOH
HYLGHQFH� WKDQ WKH LQLWLDO WULDO�
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,I 5REHUWV PDNHV D ³SROLF\ MXGJPHQW´ RQ WKH TXHVWLRQ RI EHWWHU

HYLGHQFH� DV WKH PDMRULW\ VXJJHVWV LW GRHV� �0DMRULW\ 2S� DW �� Q���� LW

FRXOG RQO\ EH WKDW SUHOLPLQDU\ KHDULQJ WHVWLPRQ\ JLYHQ RYHU D \HDU EHIRUH

WULDO DQG FDSWXUHG LQ D ZULWWHQ WUDQVFULSW LV QRW HTXLYDOHQW WR OLYH ZLWQHVV

WHVWLPRQ\ DW WULDO� 7KLV LV D IDU FU\ IURP WKH SROLF\ MXGJPHQW PDGH E\ WKH

PDMRULW\ KHUH ² WKDW ZLWQHVV WHVWLPRQ\ SUHVHUYHG RQ YLGHRWDSH IRU WKH

VROH DQG H[SUHVV SXUSRVH RI SUHVHQWDWLRQ DW D VRRQ�IRUWKFRPLQJ WULDO LV
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$OWKRXJK WKH GLVWLQFWLRQ GUDZQ LQ :LOOLDPV EHWZHHQ WKH ³FRQWUDU\

WR´ DQG ³XQUHDVRQDEOH DSSOLFDWLRQ RI´ SURQJV RI � �����G���� PLJKW EH

UHDG WR VXJJHVW WKDW D VWDWH FRXUW GHFLVLRQ FDQQRW UXQ DIRXO RI ERWK SURQJV�

:LOOLDPV FOHDUO\ KROGV WKDW D VWDWH FRXUW GHFLVLRQ FDQ LQGHHG UXQ DIRXO RI

ERWK� 6HH :LOOLDPV� ��� 8�6� DW ��� �³>7KH 9LUJLQLD 6XSUHPH &RXUW¶V@
DQDO\VLV LQ WKLV UHVSHFW ZDV WKXV QRW RQO\ µFRQWUDU\ WR�¶ EXW DOVR � � � DQ
µXQUHDVRQDEOH DSSOLFDWLRQ RI¶ WKH FOHDU ODZ DV HVWDEOLVKHG E\ WKLV&RXUW�´��
LG� DW ��� �2¶&RQQRU� -�� FRQFXUULQJ� �³, EHOLHYH WKDW WKH &RXUW¶V
GLVFXVVLRQ � � � LV FRUUHFW DQG WKDW LW GHPRQVWUDWHV � � � WKDW WKH 9LUJLQLD
6XSUHPH&RXUW¶V GHFLVLRQ LQ:LOOLDPV¶ FDVH� HYHQXQGHU WKH LQWHUSUHWDWLRQ
RI � �����G���� , KDYH VHW IRUWK � � � � ZDV ERWK FRQWUDU\ WR DQG LQYROYHG DQ
XQUHDVRQDEOH DSSOLFDWLRQ RI RXU SUHFHGHQW�´��
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:H QRWH WKDW WKH VWDWH DSSHOODWH FRXUW GLG QRW UHO\ RQ &UDLJ LQ

GLVSHQVLQJ ZLWK WKH XQDYDLODELOLW\ DQDO\VLV UHTXLUHG E\ 5REHUWV�

�
7KH GLVVHQW DUJXHV WKDW� XQGHU&UDLJ� ZKHUH ³WKH FRUH FRQVWLWXWLRQDO

JXDUDQWHH RI FRQIURQWDWLRQ LV QRW WKUHDWHQHG�´ ³D OHVVHU �DOEHLW VWLOO
LPSRUWDQW� LQWHUHVW ZLOO VXIILFH WR WLS WKH EDODQFH LQ IDYRU RI � � �
DGPLVVLELOLW\�´ �'LVVHQW� SRVW DW ���� :H DUH XQDEOH� KRZHYHU� WR VTXDUH
WKLV LQWHUSUHWDWLRQ RI &UDLJ ZLWK WKH FOHDU LPSRUW RI WKDW GHFLVLRQ ²
QDPHO\� WKDW GHYLDWLRQ IURP WKH &RQIURQWDWLRQ &ODXVH LV MXVWLILHG RQO\
ZKHUH WKHUH LV ERWK D VXIILFLHQWO\ LPSRUWDQW VWDWH LQWHUHVW DQG D VKRZLQJ
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WKDW WKH HYLGHQFH LV VXIILFLHQWO\ UHOLDEOH� ,QGHHG� WKH &UDLJ &RXUW
HPSKDVL]HG WKDW ³WKH DVVXUDQFHV RI UHOLDELOLW\´ ZHUH ³IDU JUHDWHU´ LQ WKDW
FDVH WKDQ LQ RWKHU FDVHV� VXFK DV 5REHUWV� EHIRUH PRYLQJ RQ WR DQDO\]H�
VHSDUDWHO\� WKH QDWXUH RI WKH VWDWH LQWHUHVW DW LVVXH� &UDLJ� ���8�6� DW ����
��� 7KXV�&UDLJ FDQQRW UHDVRQDEO\ EH UHDG WR HVWDEOLVK WKH UXOH WKDW DV WKH
UHOLDELOLW\ RI WKH SURIIHUHG HYLGHQFH LQFUHDVHV� WKH UHTXLUHG LPSRUWDQFH RI
WKH VWDWH LQWHUHVW GHFUHDVHV� ,Q VXP� &UDLJ SURYLGHG WKH &RXUW ZLWK WKH
RSSRUWXQLW\ WR IDVKLRQ WKH UXOH WKDW WKH GLVVHQW IDYRUV� EXW WKH &RXUW
LQVWHDG IDVKLRQHG D UXOH PRUH SURWHFWLYH RI FRQIURQWDWLRQ ULJKWV WKDQ WKDW
IDYRUHG E\ WKH GLVVHQW�

��
0RUHRYHU� LW VKRXOG EH DGGHG WKDW LW ZLOO DOZD\V EH PRUH

FRQYHQLHQW DQG OHVV H[SHQVLYH IRU WKH 6WDWH WR YLGHRWDSH WKH WHVWLPRQ\ RI
DQ LQFDUFHUDWHG NH\ ZLWQHVV WKDQ LW ZLOO EH IRU WKH 6WDWH WR SURGXFH WKH
VDPHZLWQHVV OLYH LQ FRXUW� $OWKRXJK WKH SUHVHQW FDVH LQYROYHV WKH RXW�RI�
VWDWH ODQJXDJH RI2KLR&ULP� 5� ��� RQH FDQ HDVLO\ LPDJLQH DQ DPHQGPHQW
WR WKDW UXOH SHUPLWWLQJ WKH XVH RI YLGHRWDSHG WHVWLPRQ\ DW DQ\ WLPH ZKHQ
WKH ZLWQHVV LV LQFDUFHUDWHG� ,I WKH LQFRQYHQLHQFH DQG FRVW RI SURGXFLQJ DQ
LQFDUFHUDWHG ZLWQHVV IURP DQRWKHU VWDWH DUH JUHDW HQRXJK WR RXWZHLJK WKH
6L[WK $PHQGPHQW ULJKWV RI D FULPLQDO GHIHQGDQW� GHVSLWH WKH 6WDWH¶V
DELOLW\ WR VHFXUH WKH DWWHQGDQFH RI WKDW ZLWQHVV DW WULDO� WKHQ VLPLODU
FRQVLGHUDWLRQV ZRXOG SHUPLW WKH DGPLVVLELOLW\ RI WKH UHOLDEOH YLGHRWDSHG
WHVWLPRQ\ RI DQ LQ�VWDWH LQFDUFHUDWHG ZLWQHVV� ,I WKH RQO\ IDFWRU WR EH
FRQVLGHUHG LV WKH UHOLDELOLW\ RI WKH WHVWLPRQ\� WKHQ ZKDW GLIIHUHQFH GRHV LW
PDNH ZKHWKHU WKH ZLWQHVV LV LQFDUFHUDWHG LQ $UL]RQD RU0DQVILHOG� 2KLR"
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7KH PDMRULW\¶V DSSOLFDWLRQ RI WKH ³FRQWUDU\ WR´ FODXVH RI

� �����G���� LV SDUWLFXODUO\ WURXEOLQJ� DV WKLV FODXVH LV WULJJHUHG RQO\ ³LI
WKH VWDWH FRXUW DUULYHV DW D FRQFOXVLRQ RSSRVLWH WR WKDW UHDFKHG E\ >WKH
6XSUHPH@ &RXUW RQ D TXHVWLRQ RI ODZ RU LI WKH VWDWH FRXUW GHFLGHV D FDVH
GLIIHUHQWO\ WKDQ WK>H@ &RXUW KDV RQ D VHW RI PDWHULDOO\ LQGLVWLQJXLVKDEOH
IDFWV�´ :LOOLDPV� ��� 6� &W� DW ����� $V GLVFXVVHG LQ GHWDLO EHORZ� WKH
6XSUHPH &RXUW¶V &RQIURQWDWLRQ &ODXVH GHFLVLRQV DUH VR UHDGLO\
GLVWLQJXLVKDEOH WKDW LW VHHPV LQFRQFHLYDEOH WRPH WKDW WKH FKDOOHQJHG2KLR
FRXUW UXOLQJV LQ WKLV FDVH FRXOG EH IRXQG WR VDWLVI\ WKLV VWDQGDUG� (YHQ
%UXPOH\¶V RZQ FRXQVHO DFNQRZOHGJHG DW RUDO DUJXPHQW WKDW WKH KDEHDV
VWDWXWH¶V ³FRQWUDU\ WR´ SURQJ GRHV QRW DSSO\ KHUH� DQG WKH 'LVWULFW &RXUW
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2I WKH ILYH PHQ LQ 'HOPDU¶V *UDQG 3UL[ RQ WKH GD\ RI WKH PXUGHU

RI .QDSS ² %UXPOH\� 'HOPDU .LUNOLQ� 7RQ\ .LUNOLQ� .HYLQ 'DYLV� DQG
0DUW\ 0DUVKDOO ² RQO\ 'DYLV DQG 7RQ\ .LUNOLQ �E\ YLGHRWDSHG
GHSRVLWLRQ� WHVWLILHG GXULQJ WKH JXLOW SKDVH RI %UXPOH\¶V WULDO� 7KH
GHIHQVH SODQQHG RQ FDOOLQJ 'HOPDU DW RQH SRLQW LQ WKH WULDO EXW LQVWHDG GLG
QRW SXW RQ D FDVH� %UXPOH\ GLG QRW WHVWLI\ RQ KLV RZQ EHKDOI LQ WKH JXLOW
SKDVH� 0DUVKDOO WHVWLILHG GXULQJ WKH PLWLJDWLRQ SKDVH� +LV WHVWLPRQ\
GLIIHUV LQPDQ\ UHVSHFWV IURP WKDW RI 7RQ\.LUNOLQ� 6SHFLILFDOO\�0DUVKDOO
WHVWLILHG WKDW %UXPOH\ QHYHU KDQGOHG WKH UHYROYHU� QHYHU SRLQWHG WKH
UHYROYHU DW .QDSS� DQG QHYHU WROG 'HOPDU WR ³ZDVWH´ KHU� -�$� DW �����
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1RWDEO\� XQGHU WKH VDPH ORJLF WKDWZRXOG FRQVWUXH WKH&RQIURQWDWLRQ

&ODXVH DV IRUELGGLQJ WKH XVH RI YLGHRWDSHG WHVWLPRQ\� D FRXUW FRXOG MXVW
DV UHDGLO\ FRQFOXGH WKDW PLFURSKRQHV DQG VSHDNHUV VKRXOG QRW EH DOORZHG
LQ WKH FRXUWURRP� EHFDXVH WKH\ GLVWRUW WR VRPH GHJUHH WKH XQDPSOLILHG
VSHDNLQJ YRLFHV RI WKH ZLWQHVVHV� DQG WKHUHE\ GLPLQLVK WKH ³SXUH´ ULJKW RI
FRQIURQWDWLRQ DQG WKH MXU\¶V RSSRUWXQLW\ WR DVVHVV GHPHDQRU² DW OHDVW DV
FRPSDUHG WR WKH ³LGHDO´ RI� SUHVXPDEO\� DQ ��WK &HQWXU\ FRXUWURRP
ZLWKRXW VXFK WHFKQRORJ\�
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7KH DYDLODEOH DQHFGRWDO HYLGHQFH VXJJHVWV WKDW LW LV VLPSO\ GLIIHUHQW

WR YLHZ D VSHDNHU OLYH YHUVXV RQ YLGHRWDSH� DQG WKDW RQH IRUP RI YLHZLQJ
FDQQRW UHDGLO\ EH FKDUDFWHUL]HG DV ³EHWWHU´ WKDQ WKH RWKHU� 7KH ILUVW
.HQQHG\�1L[RQ GHEDWH GXULQJ WKH ���� SUHVLGHQWLDO FDPSDLJQ SURYLGHV
DZHOO�NQRZQ LOOXVWUDWLRQ RI WKLV SKHQRPHQRQ� 7KHZLGHVSUHDG FRQVHQVXV
WKDW .HQQHG\ ZRQ WKLV FRQWHVW RZHV PXFK PRUH WR WKH YLVXDO LPDJHV
SURMHFWHG E\ WKH WZR FDQGLGDWHV RQ WHOHYLVLRQ WKDQ WR ZKDW DFWXDOO\ ZDV
VDLG GXULQJ WKH GHEDWH� 6HH 7KHRGRUH +� :KLWH� 7KH 0DNLQJ RI WKH
3UHVLGHQW ����� DW ������ ������� ³,W ZDV WKH SLFWXUH LPDJH WKDW KDG GRQH
LW�´ ZLWK 1L[RQ DSSHDULQJ VORXFKHG� XQVKDYHQ� DQG KDJJDUG DIWHU D UHFHQW
LOOQHVV� ,G� DW �������

7KLV DFNQRZOHGJHG GLVWLQFWLRQ EHWZHHQ OLYH DQG WHOHYLVHG LPDJHV�
KRZHYHU� WHOOV XV OLWWOH DERXW ZKLFK PRGH RI FRPPXQLFDWLRQ PLJKW EHWWHU
VHUYH WKH WUXWK�VHHNLQJ IXQFWLRQ RI D WULDO� )RU ZKDW LW LV ZRUWK� , GDUHVD\
WKDW WKH DYHUDJH MXURU KDV D JRRG GHDO PRUH H[SHULHQFH LQ DVVHVVLQJ WKH
GHPHDQRU DQG FUHGLELOLW\ RI SHRSOH RQ WHOHYLVLRQ WKDQ RI LQGLYLGXDOV RQ
WKH ZLWQHVV VWDQG LQ D FRXUWURRP�
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XQDEOH WR DWWHQG RU ZLOO EH SUHYHQWHG IURP DWWHQGLQJ D WULDO RU
KHDULQJ� DQG LI LW IXUWKHU DSSHDUV WKDW KLV WHVWLPRQ\ LV PDWHULDO
DQG WKDW LW LV QHFHVVDU\ WR WDNH KLV GHSRVLWLRQ LQ RUGHU WR SUHYHQW
D IDLOXUH RI MXVWLFH� WKH FRXUW DW DQ\ WLPH � � � VKDOO XSRQ PRWLRQ
RI WKH GHIHQVH DWWRUQH\ RU WKH SURVHFXWLQJ DWWRUQH\ DQG QRWLFH WR
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